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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: After concessions, the issue for decision is
whet her petitioner is entitled to a deduction for a contribution
to an individual retirenent account (IRA) relating to 2005.

FI NDI NGS OF FACT
Early in his career, petitioner worked in New York Cty and

obt ai ned extensive experience in hedging transactions, options,
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and financial derivatives. Petitioner participated in the
financial markets by trading stocks and derivatives, at tines
w th partners.

I n 2005, petitioner, at age 68, contributed $4,500 to his
IRA. In addition, he held corporate bonds and engaged in three
stock transactions. On his 2005 Federal incone tax return (2005
return), petitioner clainmed a $4,500 I RA contribution deduction;
listed “investor/trader” as his occupation; and reported $71, 523
of corporate bond interest, $915 of dividends, and $4, 908 of
Social Security benefits. Petitioner reported the dividends on
Schedul e B, Interest and Ordinary D vidends, of his 2005 return
but did not include the dividends in his gross incone.

On June 9, 2008, respondent issued petitioner a notice of
deficiency in which respondent determ ned that petitioner was not
entitled to the $4,500 | RA contribution deduction and that
petitioner failed to include in gross incone $915 of divi dends.
On August 19, 2008, while residing in Florida, petitioner filed
his petition with the Court. On October 14, 2008, petitioner
filed an anended petition.

OPI NI ON
Cenerally, a taxpayer is entitled to deduct an anount

contributed to an IRA. Sec. 219(a).! The deduction, however,

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
(continued. . .)
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shal | not exceed the | esser of the deductible anount or an anount
equal to the taxpayer’s conpensation includable in gross incone.
Sec. 219(b)(1), (5). Conpensation includes earned incone, which
is defined as the net earnings fromself-enploynent. Secs.
219(f) (1), 401(c)(2). Conpensation does not include dividends
and interest unless the taxpayer is a dealer in stocks or
securities and the dividends and interest are received in the
course of a trade or business as a dealer. Sec. 1402(a)(2).

Petitioner’s 2005 i ncone conprised Social Security benefits,
di vidends, and interest. Social Security benefits are not
conpensation. Secs. 86(f)(3), 219(f)(1). D vidends and interest
are conpensation only if the taxpayer is a dealer. See sec.
1402(a)(2). Petitioner held corporate bonds which produced
interest, but the bonds were not held for sale to custoners.?
Mor eover, he engaged in only three stock transactions, did not
have any custoners, and did not operate from an established pl ace

of business. See MIller v. Commi ssioner, 77 T.C. 97, 101-103

(1981); Kenobn v. Conm ssioner, 16 T.C 1026, 1032 (1951); sec.

Y(...continued)
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

2Pursuant to sec. 7491(a), petitioner has the burden of
proof unless he introduces credible evidence relating to the
i ssue that would shift the burden to respondent. See Rule
142(a). Qur conclusions, however, are based on a preponderance
of the evidence, and thus the allocation of the burden of proof
is immaterial. See Martin Ice Cream Co. v. Conm ssioner, 110
T.C. 189, 210 n.16 (1998).
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1.1402(a)-5(d), Incone Tax Regs. |In short, petitioner was not a
deal er, had no conpensation, and is not entitled to a deduction
for his IRA contribution. Accordingly, we sustain respondent’s
determ nati ons.
Contenti ons we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




